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Section 39 Actions

Section 39 of the FDI Act requires each FBA to establish certain safety and soundness
standards for IDls. This statute, which was created to meet the provisions of Section 132 of
Federal Deposit Insurance Corporation Improvement Act, allowed the FBAs the option of
adopting these standards by regulation or by guideline. The agencies adopted the standards
as guidelines rather than regulations in order to grant each institution the flexibility of developing
appropriate procedures based on the scope and nature of its activities.

The FDIC has established these standards for insured state nonmember institutions in Appendix
A and Appendix B to Part 364 of the FDIC Rules and Regulations. Appendix A to Part 364 sets
out the Interagency Guidelines Establishing Standards for Safety and Soundness. Appendix B
to Part 364 sets out the Interagency Guidelines Establishing Information Security Standards.
The FDIC may, based upon an examination, visitation, or any other information that becomes
available, determine that an institution is in nonconformance with the standards. The FDIC may
request that an institution submit a plan describing the steps the institution will take to correct
identified deficiencies under Section 39 of the FDI Act and 12 C.F.R. 308 Subpart R. Institutions
that fail to submit an acceptable plan, or fail in any material respect to implement the submitted
plan, will be subject to an order requiring correction of the deficiencies noted.

Specific operational guidelines and information security guidelines are established in Appendix
A and Appendix B in the following areas:

¢ Internal controls and internal audit systems and information systems;
e |Loan documentation;
o Credit underwriting;
o Interest rate exposure;
o Asset growth;
o Asset quality;
e Earnings;
e Compensation, fees, and benefits; and
e Security of customer information.
Grounds

Standards are designed to prompt an IDI to take steps that will help identify emerging problems
and correct deficiencies before the safety and soundness of the institution becomes impaired.

The FDIC should consider both the size of the institution as well as the nature, scope, and risk
of its activities when evaluating the adequacy of management’s controls in each of the
respective areas under Appendix A and when evaluating the information security program of the
institution under Appendix B. An institution should not be viewed as being in nonconformance
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with one of the standards due to an isolated error or inconsistency. Instead, the FDIC should
assess the institution’s overall practices and performance in each area when determining
whether the institution satisfies the standards.

Section 39 actions may be initiated for non-problem institutions in which inadequate practices
and policies could result in material loss to the institution, or management has not responded
effectively to prior criticisms.

Corrective Programs

The enforcement power granted by Section 39 can be a useful means to effect corrective action
in institutions that have significant operational problems. The FDIC may request an institution to
submit a compliance plan that describes the steps the institution will take to correct identified
deficiencies. Institutions that fail to submit an acceptable plan, or fail in any material respect to
implement the submitted plan, will be subject to an order requiring correction of the deficiencies
noted. Unless the FDIC determines that an order without notice is necessary, the FDIC first will
issue a NOI to issue a safety and soundness order. The notice will identify the deficiencies in
the plan or in its implementation and outline the provisions of a proposed order, including the
effective dates for actions or prohibitions required by the proposed order. The notice will also
give the institution a deadline (within 14 calendar days of the issuance of the notice, unless the
FDIC permits a longer period) within which it may file a written response to the notice. If the
institution fails to file a timely response, the institution will be deemed to have waived its
opportunity to respond and will have consented to the issuance of the order (12 C.F.R. §
308.304).

After considering any response submitted by the institution, the FDIC may issue the proposed
order or a modified order, seek additional information, or decide not to issue an order. If an
order is issued, the FDIC may enforce it in federal district court. Further, the FDIC may assess a
CMP against the institution or against an IAP or seek enforcement through any other remedies
authorized by law for failure to comply with the order.
Other Concerns Not Specifically Addressed
Consultation with the Legal Division should assist in determining if authority exists to address a
particular concern not specifically covered by the interagency standards for safety and
soundness.
Other concerns not specifically addressed may include:

¢ Allowances for Loan and Lease Losses or Credit Losses,

o Budget/Profit Plans,

e Capital,

¢ Liquidity, and

¢ Violations of Laws and Regulations.
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Section 39 vs. Other Formal Actions

The following criteria should be considered when determining whether to seek action under
Section 39 or some other formal action.

Section 8(b)

A stipulated cease-and-desist order under Section 8(b) of the FDI Act potentially can be
implemented and enforcement remedies can be available faster than an action under Section
39 of the FDI Act. Additionally, Section 8(b) has the advantage of allowing for a greater degree
of regulatory flexibility in the areas of coverage.

Section 8(c)

Under Section 8(c) of the FDI Act, an immediate order can be issued, subject to a ten-day
period for the institution to request injunctive relief. Section 8(c) orders can be challenged in
federal district court.

Section 39 action

Proceedings under Section 39 have the advantages that:
¢ A compliance plan can be obtained within 30 days,
e Shorter time frames may be imposed,

e Order is enforceable in federal district court without the need for an administrative
hearing, and

e Consent is not required.

However, once a Section 39 action is initiated, the FDIC lacks discretion to avoid issuing an
order if the institution fails to submit, or to materially implement, an acceptable plan.

Section 39(e)(3) specifies mandatory restrictions for certain institutions.

There is a longer time frame to get an enforceable Section 39 order in place than a stipulated
8(b) order for the following reasons:

¢ |[f the institution's compliance plan is acceptable, time must be allowed for
implementation.

¢ If the institution's compliance plan is unacceptable or not implemented, time may be
needed to issue a notice and allow for a response before issuing the Section 39 order.
Circumstances may dictate the immediate issuance of a final Section 39 order.

The deadlines for implementation of corrective actions contained in the Section 39 order
will generally be later than the deadlines originally set out in the compliance plan.

Formal and Informal Enforcement Actions Manual Chapter 10 — Section 39 Actions
Federal Deposit Insurance Corporation 10-3 (11-2019)



	Chapter 1 – Overview and Administrative Matters
	Abbreviations
	Introduction
	About the Formal and Informal Enforcement Actions Manual
	Definitions
	Actionable Misconduct
	Fiduciary Duty
	Formal Actions
	Informal Actions
	Institution-Affiliated Party
	Provisions
	Statute of Limitations
	Supervisory Letter
	Violation

	Considerations for Appropriate Action
	Types of Actions
	Informal Actions
	Formal Actions

	Grounds for Informal and Formal Actions
	Informal Actions
	Formal Actions

	Detecting Problems Requiring Corrective Action
	Documenting Formal Enforcement Actions under Section 8 and Other Laws
	Initiating Actions
	Expedited Processing
	Modifying and Terminating Actions
	Notifying Other Agencies
	Joint Policy Statement Provisions
	Memorandum of Understanding on Supervisory Coordination
	Notification of State Authority
	Notification of the Financial Crimes Enforcement Network
	Referral to the U.S. Department of Justice and Notification to the Department of Housing and Urban Development
	Coordinating Related Actions

	Delegations of Authority
	Required Publications of Certain Formal Actions

	Chapter 2 – Informal Actions
	Informal Actions
	Types of Informal Actions
	When Informal Actions Are Used
	Informal vs. Formal Actions
	Bank Board Resolutions
	Memoranda of Understanding

	Modifying Informal Actions
	Terminating Informal Actions
	Documenting Informal Action Terminations

	Chapter 3 – Unsafe or Unsound Practices and Conditions / Distinguishing Between Laws, Regulations, and Guidance
	Unsafe or Unsound Practices
	Practices Deemed Unsafe or Unsound

	Unsafe or Unsound Conditions
	Distinguishing Between Laws, Regulations, and Guidance

	Chapter 4 – Cease-and-Desist Actions
	Cease-and-Desist Orders
	Statutory Authority
	Grounds
	Consent Orders
	Notice and Hearing
	Failure to Comply with the Order
	Evidence Required
	Examination Report Not Required
	Commission of Practice or Violation Not Required
	Requiring Affirmative Action
	Corrective Provisions
	Issuing Cease-and-Desist Orders
	Modifying Section 8(b) Actions
	Terminating Section 8(b) Actions

	Temporary Cease-and-Desist Orders
	Statutory Authority
	Grounds
	Provisions of Temporary Orders
	Companion Section 8(b) Action Required
	Meeting before Issuance
	When Orders Become Effective
	Issuing Temporary Cease-and-Desist Orders
	Modifying/Terminating Section 8(c) Actions

	Personal Cease-and-Desist Orders against IAPs
	Issuing PC&Ds
	Terminating PC&Ds

	Restitution under Section 8(b)(6)
	Appropriateness of Restitution under Section 8(b)(6)

	Cease-and-Desist Orders Based on Noncompliance with Bank Secrecy Act/Anti-Money Laundering Requirements
	Statutory Requirements
	Policy Considerations


	Chapter 5 – Prompt Corrective Action
	Prompt Corrective Action
	Purpose of PCA
	Capital Categories
	Community Bank Leverage Ratio

	Mandatory and Other Discretionary Supervisory Actions
	Provisions Applicable to all FDIC Supervised Institutions
	Provisions Applicable to IDIs that are less than Adequately Capitalized
	Provisions Applicable to IDIs that are Significantly Undercapitalized or Critically Undercapitalized, or are Undercapitalized and have Failed to Submit an Acceptable Capital Restoration Plan
	Provisions Applicable to IDIs that are Critically Undercapitalized

	Reclassifying (Downgrading) a Capital Category
	Criteria
	Simultaneous Actions
	Capital Restoration Plans
	Reclassification Procedures
	Issuing a Notice of Intent to Reclassify
	Requests for an Informal Hearing
	Modifying or Terminating a Notice of Intent to Reclassify
	Modifying or Terminating an Order to Reclassify
	Reconsideration Requests

	Supervisory Directives
	Written Notice Generally Required
	Exception to Notice Requirement
	Modifying or Terminating NOIs and Supervisory Directives
	Enforcement of Directives

	Dismissing Directors or Senior Executive Officers
	Definitions
	Grounds for Dismissal
	Dismissal Criteria
	Comparison to Section 8(e) Removals
	Issuing a Notice of Intent
	Issuing an Order of Dismissal
	Modifying or Terminating Notices, Immediate Suspensions, and Dismissal Orders
	Reinstatement Requests

	Delaying Mandatory Resolution of a Critically Undercapitalized Institution
	When a Mandatory Resolution Is Required
	When Mandatory Resolution Can Be Extended
	Final Resolution
	Exception to Mandatory Resolution

	Appointing the FDIC as Receiver or Conservator
	Authority Retained by the FDIC Board
	Grounds for Self-Appointment
	Processing Self-Appointment Actions


	Chapter 6 – Removal, Prohibition, and Suspension Actions
	Removal, Prohibition, and Suspension Actions
	Removal or Prohibition Actions
	Statutory Authority
	Grounds
	Evidence Required
	Statute of Limitations
	Jurisdiction over IAPs
	Other Issues to be Considered
	Removal or Prohibition Cases Based on “Willful or Continuing Disregard”
	Effective Date of Orders
	Modifying or Terminating Removal, Prohibition, and Suspension Actions
	Enumerated Factors

	Removal from Office Based on Specific Violations of Law
	Statutory Authority
	Grounds

	Temporary Suspension and Prohibition Actions
	Statutory Authority
	Grounds

	Suspension or Prohibition Actions Pending Criminal Proceedings
	Statutory Authority
	Grounds
	Suspension Actions Affecting Institution’s Board of Directors

	Removal or Prohibition Actions Following Conviction
	Statutory Authority
	Grounds

	Comparison of Section 8(e) and Section 19
	Issuing Section 19 Letters
	Handling Disputed Cases
	Publication of Section 19 Letters
	Modification of a Section 8(e) Order versus Written Consent under Section 19

	Enforcement Case Coordination
	Pursuing Multiple Actions against Individuals
	CMPs or Restitution in Conjunction with Removal or Prohibition Actions

	Enforcement Actions against Accountants

	Chapter 7 – Termination of Deposit Insurance
	Termination of Federal Deposit Insurance
	Involuntary Insurance Termination under Section 8(a)(2)
	Grounds
	When Insurance Should Be Terminated
	When Insurance Should Not Be Terminated
	Notice to Primary Regulator
	Notice of Intent
	Insurance Termination Procedures and Notice to Depositors
	Terminating Section 8(a)(2) Actions

	Involuntary Insurance Termination under Section 8(w)
	Required Notification from Attorney General
	Factors to Be Considered
	Notice to the State Supervisor, the Public, and Depositors
	Successor Liability
	Processing Section 8(w) Actions

	Voluntary Insurance Termination
	Types of Voluntary Termination
	Section 8(a)(1) Terminations
	Section 8(p) and 8(q) Terminations
	Notice to Depositors


	Chapter 8 – Comparison of Prompt Corrective Actions and Section 8 Actions
	Comparison of Prompt Corrective Actions and Section 8 Actions
	Appointment of Receiver or Conservator vs. Insurance Termination
	PCA Requirements
	Section 8(a) Requirements
	Required Hearings
	Results of PCA and Section 8(a) Action
	Selecting the Appropriate Remedy

	PCA Directives vs. Cease-and-Desist Orders
	PCA Requirements
	Section 8(b) Requirements
	Required Hearings
	Considerations in Using PCA Directives and Section 8(b) Actions
	Selecting the Appropriate Remedy
	Provisions of PCA Directives and Cease-and-Desist or Consent Orders

	PCA Directives vs. Temporary Cease-and-Desist Orders
	PCA Dismissals vs. Section 8(e) Removals
	PCA Requirements
	Section 8(e) Requirements
	Results of Dismissals and Removals
	Stricter Standards for Removals
	Relation of Dismissals and Removals
	Justification Required for Dismissals
	Considerations in PCA Dismissals
	Employment at an Institution after Dismissal


	Chapter 9 – Restitution and Civil Money Penalties
	Restitution and Civil Money Penalties
	Determining the Appropriate Monetary Action
	Statute of Limitations
	Jurisdiction over IAPs

	Restitution under Section 8(b)(6)
	Statutory Authority
	Grounds
	Policy
	Other Considerations

	Civil Money Penalties under Section 8(i)(2)
	Statutory Authority
	Grounds
	Policy
	Considerations in Assessing CMPs
	Determining the Amount of CMPs
	Assessing Civil Money Penalties for Violations of Appraisal Independence
	Payment of CMPs
	Violations Detected by State Examinations
	CMP Matrices

	CMPs against Individuals
	Instructions for Using the CMP Matrix against Individuals
	Matrix for CMPs against Individuals

	CMPs against Institutions
	Instructions for Using the CMP Matrix against Institutions
	CMP Matrix against Institutions

	CMPs against Institutions for Bank Secrecy Act/Anti-Money Laundering Violations
	Instructions for Scoring the BSA Matrix Factors
	CMP Matrix for Bank Secrecy Act/Anti-Money Laundering

	Assessment of CMPs Based on Consumer Compliance and Fair Lending Violations
	Flood Insurance Violations
	Mandatory Civil Money Penalties
	Statutory Authority
	Determining a Pattern or Practice
	Determining the Number of Violations
	Determining the Amount of the Penalty

	Enforcement Case Coordination
	Modifying and Terminating CMP or Restitution Actions
	Modifying CMP or Restitution Actions
	Terminating CMP or Restitution Actions


	Chapter 10 – Section 39 Actions
	Section 39 Actions
	Grounds
	Corrective Programs
	Other Concerns Not Specifically Addressed
	Section 39 vs. Other Formal Actions


	Chapter 11 – Formal Investigations
	Formal Investigations
	Grounds
	Statutory Authority
	Part 308 of the FDIC Rules of Practice and Procedure
	Rights of Witnesses
	Order of Investigation
	Modification/Termination Orders
	Enforcement of Order of Investigation





